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Abstract

Thischapter aims at providing a definition of this rather new subject, whichis
Situated at the crossroads of two different scholarly traditions, comparative law
and economic analysis of the law. Comparative law and economics combines
theinstruments and methodol ogies of both these two disciplines becausein this
way it is possible to better understand the reasons of existing lega rules and
ingtitutions and of their evolution. It uses a dynamic approach to law, by
focusing on the study of phenomena of legal divergence and convergence.
These phenomenamay take place within asinglelegal system, and in thiscase
the analysis of legal formants (a technique created by comparative law)
provides the analytical tool for verifying the law in action, which may be
hidden behind different formal rules. Interaction may also happen among
different legal systems, and we term thislatter phenomenon ‘legal transplant’,
which can take place for single rules or institutions or for entire branches of
law, and can be determined by different reasons which range from prestige to
forced imposition. Economic analysis of law provides further analytical tools
that help measure the level and entity of analogy or divergence. Beside the
traditional tools of neoclassical economics, useful insights may be gained
through the instruments of the new institutional economics, particularly
path-dependence, which, through the analysis of the relationship between
formal and informal institutions, and of these with organizations, opens new
lines of interpretation of legal change.
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1. What is Compar ative Law and Economics?

Comparative law and law and economics are well-established legal specialties.
The two disciplines may benefit from each other, both having a strong
non-state-centric approach to legal analysis. Specifically, comparativelaw may
gain theoretical perspective by using the kind of functional analysis employed
in economic analysis of law. Comparative law may proceed a step forward in
its target of measuring and understanding analogies and differences among
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aternative legal patterns by using the tools of what is considered by many
scholars the most theoretically advanced social science (Cooter, 1982).

Traditional law and economicsis clearly an American product. One of the
first applications of comparative law and economicsisthereforethetransglation
of such a paradigm to different institutional settings, not only the civil law
Mattei and Pardolesi (1991) but also outside of the Western legal tradition
(Bussani and Mattei, 1997).

Severa factors attest to the existence of an intellectual environment
favorable to the reception of law and economics outside the USA: the
increasinginterest of civilianlegal culturefor the common law experience and,
particularly, for American law (Cooter and Gordley, 1991). This growing
interest is due to a multiplicity of factors, the most obvious being the
widespread diffusion of the English language which allows access to common
law sources; and the appeal of American universitiesto younger generations of
scholars; the introduction by means of the mass media of American cultura
models. More generaly, it is globalization in the sense of a process of
Americanization of the worldwide legal culture that calls for aless parochial
approach to the economic analysis of the law.

Within such a favorable environment, law and economics not only comes
fromthe‘right’ place but throwsin the market of legal ideasall the tremendous
prestige of economics, which many scholars regard as the leading social
science. Nevertheless, European scholars have not been able so far to develop
aEuropean style of law and economics capable of competing in quality with the
American one. Americanintellectual |eadership hasbeen complete. Thereason
for this shortcoming is to be detected in thelack of comparative skills. So far
in Europe, the alliance between law and economics on which the very strength
of economic analysis of law is grounded has largely failed, and the economic
approach has been used more by the lawyers than by the economists (Kirchner,
1991; Finsinger, Hoehn and Pototsching, 1991). Moreover, many lawyersusing
it are remarkably unaware of the structural nature of their own institutional
setting when approached in a comparative perspective (Kirchner, 1991).

Law and economics can be used to build efficient models, which work as
uniform terms of comparison for the concrete solutions of thelegal institutions
analyzed. Such models, although they may introduce unrealistic assumptions
(such as zero transaction costs) should be complex enough as not to be
simplistic, and may eventually alow the proper measurement of the distance
that separates the efficient model from each of the real-world legal system to
which it is compared. In such a way the analysis can be completely factual
(Cooter and Ulen, 1988).

Since economic models may be used to measure the real impact of agiven
set of legal signals on the market actors (Prichard, 1988), comparative law and
economics, by comparing the law of aternative legal systems with the
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‘efficient’ model offered by economics, conveys the possibility to measure the
core of legal system (Schlesinger, 1969), that is the actual analogy (or
difference) of the signals they convey to market actors, the assumption being
that equal signals will provide similar incentives.

On the other hand, nowadays a strong caseis made for the rebirth of ‘legal
process-style’ comparison of aternative legal institutions (Rubin, 1996, p.
1394; Hart and Sachs, 1994). Comparative law may offer to economic analysis
areservoir of institutional alternativesnot merely theoretical, but actually tested
by legal history (Komesar, 1994; Palmer, 1995). The contribution of
comparative law looks particularly promising to law and economics which,
until recently, has suffered from a severe American-centric provincialism.

Comparative law and economics is a positive discipline which - from the
standpoint of efficiency - ‘ dealswith the transplants that have been made, why
and how they were made, and the lessons to be learned from this' (Watson,
1978b, p. 318). Comparative law and economics, on the other hand, may also
be considered a practical study which - again from the efficiency point of view
- ‘deals with the transplants which are appropriate and how they should and
can be made’ (Watson, 1978b, p. 319). In the language common among law
and economics scholars, there may be both a positive and a normative version
of comparative law and economics.

1.1 Satic and Dynamic Compar ative Research

‘Comparative law presupposes the existence of a plurality of legal rules and
ingtitutions. It studies them in order to establish to what extent they are
identical or different’ (Sacco, 1991, p. 5).

The comparative analysis of different legal systems shows that there is a
need to distinguish between what can be called the ‘working rule’ and thelegal
justification given for the application of this rule. The analysis of ‘legal
formants’, that is the different formative elements of alegal rule, hasthe aim
to discover how the ‘jurist concerned with the law within a single country
examinesall of these elements and then eliminatesthe complicationsthat arise
from their multiplicity to arrive at oneworking rule’ (Sacco, 1991, p. 22, italics
added; Monateri and Sacco, 1998).

Let us consider only two elements involved in a comparative analysis of
lega systems: the working rule, that is the rule applied in a given case
(traditionally known as law in action) and the legal justifications that are
needed in the system to ground the application of this rule. For example: if a
patient has suffered damage because of awrong cure prescribed by a physician
wewill find, for instancein the USA andin Italy, that the latter must pay to the
former a sum of money to restore hisloss. But in the USA the judge will find
abreach of aduty of care, whereasin Italy adifferent judgewill find aviolation
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of the constitutional right to health, granted by article 32 of the Italian
Constitution. The outcome of the caseissimilar, but thelegal justifications for
it differ.

Comparative law can be approached within two paradigms: the static and
the dynamic analysis. The former is concerned with the comparison of a set of
legal formantsin two or more legal systems at a given time: it triesto identify
differences and analogies within the realm of each legal formants and to
understand how each of them contributes in framing the working rule.

Dynamic analysis tries to give account of the mutual interactions between
legal systemsin the course of history and mainly focuses on legal change.

Given the aim of this entry we will focus mainly on dynamic analysis. The
possible result of such an approach can be categorized as follows:

(1) convergence: legal systemsstarting from different pointstend to converge
toward similar solutions;

(2) divergence: legal systemsmoving from similar starting pointstend, in the
course of time, to reach different legal solutions.

2. Convergence and its Explanations

In comparative law jargon, ‘convergence’ is defined as the phenomenon of
similar solutions reached by different legal systems from different points of
departure. Such aconvergencemay beexplained by using bothlegal transplants
and economic efficiency. The general convergence of modern legal systems,
despite the large variety of ingtitutional backgrounds, could be explained as a
movement towards efficiency. In this case there seem to be a synergy between
the efficient model and the prestigious model. Efficiency may be used to
evaluate legal transplants. The framing of legal rules may be explained as the
outcome of a competitive process. (Mattei, 1997a).

Many different inputs enter what we may call the market of legal culture.
Within thismarket the suppliers meet the needs of the consumers. This process
of competition would determinethe survival of the most efficient legal doctrine
at zero transaction costs. Nevertheless, there are severa difficult problemsthat
we must face in order to prevent this simple model from becoming overly
simplistic. First, we must consider that in the market of legal culture, suppliers
and consumers may be the same. Secondly, the so-called legal tradition, or
worse, legal parochialism, may unduly restrict themarket and result in failures.
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2.1 Legal Transplants

Comparative law has reached an important conclusion in its more recent and
sophisticated developments. In most cases, changesin alegal system are due
tolegal transplants. ‘ The moving of arule or asystem of law from one country
to another’ has now been shown to be the most fertile source of legd
development since ‘ most changesin most systems are the result of borrowing’
(Watson, 1974, p. 20). Comparative lawyers have been prolific in amassing
evidence for this somewhat paradoxical conclusion. Each single lega
transplant hasits own peculiarities, which make it different from every other.
It can be more or less general; more or less confined to asuperficial level of the
legal system (Watson, 1995).

Theattemptsto explain legal transplants from one system to another have
relied on the largely empty idea of ‘prestige’. This shortcoming is due to the
fact that comparativists who have been working on legal transplants are less
interested in atheoretical explanation of why alegal borrowing happens than
in observing its occurrence.

If a transplant happens in a competitive scenario, it is likely that the
transplanted rule or doctrine is more efficient than other possible alternatives.
Conversely, one could argue that if a doctrine enjoys wide success in the
competitive arena of international legal thinking and practice this means that
it is more efficient than its alternatives (Mattei, 1994a, 1995a).

In spite of this, the existence of divergencesin different legal systemsdoes
not mean inefficiency. Indeed, if there is a prima facie case for the efficiency
of alegal doctrine on which thereis alarge agreement within the competitive
market of legal theory and practice (Hirsch, 1981), this does not mean that
there is just one legal rule efficient for each legal problem. Different lega
traditions may develop alternative solutions for the same legal problem which
are neutral from the standpoint of efficiency (Rose-Ackerman, 1995).

In many areas of the law, we may find legal change and eventua
convergence dueto atendency towards efficiency, which hasnothing to dowith
the so-called prestige of the legal model on which convergence is eventually
reached. In the areas of the law where important efficiency concerns are at
stake, comparative law and economics can play a crucia role in legd
improvement. Inits normative dimension it may work as a prestigious support
to non-prestigious legal systems which have already reached the efficient
solution without having the internal strengths to export it. In its positive
dimension it hel psto detect these phenomenaat work. By using the tools of the
comparativiststogether with those of lawyer’ seconomistswemay beableto see
if an institutional arrangement, a legal doctrine, or alegal rule of one legal
system is more or less efficient than another. We may detect and explain the
phenomena of convergence. We may identify those aspects of a given legal
system that stand in the way of the reception of an efficient solution. We may
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be able to foresee long-term efficiency consequences of a given legal
arrangement that are impossible to identify if we do not employ comparative
methods. By using the comparative approach we can even find a workable
answer to the question of what is efficiency. From the point of view of agiven
legal system, efficient is whatever avoids waste; whatever makes the legal
system work better by lowering transaction costs; whatever is considered better
by the consumersin the legal marketplace; whatever, in other words, does not
pointlessly foreclose the development of a better organized human society;
whatever legal arrangement ‘they’ have that ‘we’ wish to have because by
having it they are better off.

2.2 The Competitive Relationship among Legal Formants
Another explanation of the convergence toward efficiency can be competition
among legal formants.

Competition and equilibrium among market actors may well bethekey to
understanding economics (Stigler, 1987). This concept, however, is virtually
unknown to modern lawyers, who presume that the country in which they live
has amonopoly on the production of law. Comparative law strikes ahard blow
to this view by pointing out the degree to which legal issues are not restrained
by national boundaries. Law and economics scholars, who view legal rules as
asystem of incentives (or implicit prices) rather than as a set of rules enforced
by the State, also challenge legal positivism. It isin the area of sources of law
that these two non-state-centered approaches seem to better complement one
another. Accordingly, a competitive model can accurately describe the
relationship between the so-called sources of law (Mattei and Pulitini, 1991).
Comparative law and economics considers the law as the product of a
competitive process whose outcome may be determined by structural (that is
institutional and cultural) constraints of decision making (Cooter and Drexl,
1994; Ulen, 1996). Of course, such constraints, and therefore the outcome of
the competition, may well vary from system to system, conferring to different
legal formants different degree of authority.

Two magjor legal theorieshave developed in Western jurisprudence, which
provide conflicting paradigms of legal scholarship: naturalism and positivism.
These paradigms, although antithetical, share a common idea, which has
remained unchallenged until quite recently. This idea, reinforced by legal
positivism, may be referred to most simply as ‘the unitary theory of the legal
rule’. This theory can be described in terms of a model of hierarchical
co-operation: thelegislature draftslawswhich are applied by courtsto concrete
situations, possibly with the aid of books and articleswritten by law professors
(Sacco, 1991, 1992b). Of course there may be alternative approaches, asin
common law systems. In such an approach the legal rule may be created (or
derived) by the courts, again with the cooperation of scholars (or of other
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courts' precedents) and with the acquiescence of the otherwise powerful
legislature.

Lawyers, therefore, had to establish ahierarchy of sourcesof law to resolve
conflicts among them. The assumption was that, once ranked, sources of law
would cooperate with each other to provide coherent, unitary legal messagesto
the community. The basic assumptions of the unitary theory of thelaw are still
shared by the magjority of lawyers in both civil and common law systems and
arereflected in their terminology and in their disputes.

In recent times, some scholars have devel oped atheory which, taking into
account the transnational nature of law, criticizes the unitary theory of its
sources. According to this alternative theory, based on a clear distinction
between law and legidlation, the legal rule is the result of the interaction of
different components, alsoreferredtoas‘legal formants' or formative elements
(Sacco, 1991).

A legal formant isany legal proposition that affects the solution of alegal
problem. For exampl e, rules contained inthewritingsof legal scholarsarelegal
formants, aswell asrulescontainedinjudicial decisionsor statutory provisions.
Alsoobiter dicta, insofar asthey affect the solution of legal problems, may also
be considered ‘legal formants’. So, too, can administrative regulations,
congtitutional provisions and even broad definitions contained in codes. Lega
propositions that do not contain rules but only definitions or broadly stated
principles are legal formants, too. Legal formants, as sources of law, do not
have to be (as in traditional theory) mutually coherent, even within the
‘professional groups' that elaborate them (scholars, judges, legislators) (Van
Caenegem, 1987). Scholars, judges, and legislators represent producers who
offer their products (different legal rules conceived to regulate a given
relationship) in a more or less competitive market.

Historically, legal systemsdevelop in tremendously complex ways. There
are different sets of legal rules not only addressed to different subjects (for
example alaw for merchants and alaw for consumers), but also to the same
subject asaresult of different transactions (for example administrative agency
in its public law v. its private law capacity). This is the product of rather
independent, and often competing, legal systems coexisting within the same
territory (sufficeit to think about arbitration). Legal pluralismistherulerather
than the exception, even after the rise of the modern State. Similar problems
of complexity are reinforced because of the multinationa interaction of
different national legal systems.

Comparative law and economics goes further along this line, addressing
the relationship between different formative elements which make any legal
rule. Competition rather than hierarchy captures this relationship between
sourcesof authority. Competitionisat play either among different legal orders,
as among members of the European Union to devise rules of European law or
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toattract forum shoppers, or between different sourcesof thelaw withinagiven
system (Reich, 1992; Antoniolli, 1995, 1996). Of course, these two main
patterns do not exclude one another. Applied law is the outcome of a
competitive process between ‘legal formants'. More generaly, law is the
synthesisboth of exogenousfactors, determined by culture, economic structure,
and political system, and of endogenous elements. The works of the Austrian
school, particularly Hayek’s concept of competition with its emphasis on the
working of the competitive process rather than the characteristics of
competitive equilibrium, is appropriate to describe the formation of the legal
rule (Hayek, 1973). From histheory of knowledge, Hayek formulates one of his
more fundamental criticisms of perfect competition: knowledge and
information, rather than being the basis for, are the results of the competitive
process. Thisreversesthe causal relationship assumed by traditional economic
theory.

Considering the sources of law in competition with each other despite the
officia hierarchy does not lead us to assume a jurisprudence of ‘hunches' due
to the staggering variety of the possible outcomes of the competitive process
and to the impossihility to predict which legal formant will actually ‘win’.
Indeed, theresult of competition isnot |ess predictablethan that of cooperation.
It is only more redlistic.

Does competition lead to efficient law? It is tempting to concludethat in
thelong run, within agroup of cases, alegal trend may be foreseen as aresult
of a ‘spontaneous order’. It would be even more tempting to say that an
‘invisible hand’ leads one efficient rule to triumph over al others.
Unfortunately, the mentioned complexity of legal systems does not allow usto
reach these conclusions (Mattei, 1994a). Whilein theworld of zero transaction
costs such evolution towards efficiency could be expected, thisis not the case
in the real world where institutional and cultural constrains introduce high
transaction costs.

2.3 Why Efficiency?

Equity and efficiency areusually perceived asantithetical concepts. Anefficient
legal solution may not be equitable and an equitable one may not be efficient.
Many of the arguments used against law and economics sound like this: law
should be concerned with justice and equity; although values may not be
costless for a society, lawyers should not be concerned when their pursuit is
inefficient.

Comparative law and economics allows us rather original insights on the
matter. In using the tools of law and economics together with those of
comparativelaw, thenotion of efficiency assumesitself acomparativemeaning.
An ingtitution, rule or state of the world is never efficient or inefficient in an
abstract or absoluteway. It may only be so compared with concrete aternatives
that may fit better or worseto agiven context. Thealternativerules, institutions
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or state of theworld may be provided by history, by comparative analysis or by
scholarly creativity. Consequently, the notion of efficiency, as used in
comparative law and economics, maintainsaclearly dynamic meaning, strictly
linked with the notion of legal change.

Law is not something that can be understood (as it is usually done in
traditional law and economics) asan aggregate of legal rules. Itisamuch more
complex phenomenon that can be understood only by considering avariety of
different levelsin which alegal proposition appears.

Lawyers are part of the legal system in which they operate in whatever
professional capacity they may act in it. When they describe the law, their
interpretation is part of the law that they are describing. Law has an important
practical dimension. Sincethe beginning of the Western legal tradition lawyers
have been arguing whether law should be more of a theoretical doctrinal
enterprise or just apractical business. We can trace this debate to the reaction
of the humanists to the bartolists in the fifteenth century (Cannata and
Gambaro, 1989). Indeed, the role of lawyers in the Western world can be
understood in terms of the continuous interplay of these two different
approaches (Berman, 1983). The commitment to doctrine and theory has been
the major source of lawyers' legitimacy: they were able to claim they had a
neutral approach to problem-solving. The practical aspect of lawyers’ work has
made them a powerful and influential corporation of hidden law-givers. Since
law has apractical dimension it requires an approach somewhat different from
that of a purely academic discipline (Gambaro, 1983).

In order to maintain their role in framing legal rules and institutions,
lawyershad to find some reason why their opinions about the rulesthat govern
society should count more than anybody else’s. They had to legitimize their
work. For 900 years, whenever they could not or would not rely ona‘text’, they
played with the philosophical concepts of equity and justice. In using these
concepts, however, they were not worried by or even aware of the many
different theoretical notions of equity and justice framed by legal philosophers.

If equity istraditionally acategory of legal argument, the same cannot be
said for efficiency, which has been marketed only recently as an American
product. Seen interms of the history of ideas, law and economics has grown to
be a powerful approach because the discipline has given some strength to the
claim that legal scholarship is a science. Indeed, the shift from equity to
efficiency brings to the analysis of the law a set of value judgments, which is
claimed to be more widely acceptable and less subjective in nature.

Thechange of focus proposed by law and economics goesright to the heart
of thelegal discourse. Itsagendaisassimpleasit isrevolutionary: rather than
focusing onjustice, legal analysis should focus on efficiency. Efficiency should
becomethekey of legal interpretation (Symposium, 1980). Borrowing fromthe
expertise of welfare economics, the economic analysis of law puts the legal
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discourse through a number of other gyrations: law should not be analyzed as
a system of coercion, but as a system of incentives or as a system of implicit
pricing. Legal interpretation should not be guided by justice; it should be
guided by efficiency (Cooter, 1989). Consequently, lawyers - as opposed to
legislators-politicians - should not be concerned with dividing the pie as much
aswith making it bigger. Their role is not that of helping to cut the dlicesin a
more just way. Issues of distribution should stay outside of the scholarly
analysis of lawyers. They are the domain of palitics.

Justiceisa'subjective’ value, whileefficiency is* objective’. Indeed, there
areonly acouple of notions of efficiency accepted by the established economic
paradigm (Pareto and Kaldor Hicks) and there are as many notions of justice
as judging individuals. Reduced to the minimum possible level of vaue
judgment, the efficiency criterion requires lawyers to act in away that avoids
the waste of resources (Mattei, 1994b).

It is easy to observe that the success of law and economics lies in one
fundamental epistemological assumption that it has borrowed from economic
theory. This assumption is the difference between the world of the is and the
world of the ought, the fact and the value, the positive and the normative levels
of the scholarly discourse (Polinsky, 1989; Posner, 1992).

Weshouldfirst clarify that theword ‘ positivism’ hasanumber of different
meanings (Hovenkamp, 1990). Simplifying the sense more common among
lawyers, in which we will use this notion, positivism equates the legal system
towhat is positive law (that is, binding law) within agiven legal order. In this
sense, it becomes a State-centric approach to the law, and both law and
economics and comparative law can well be considered non-positivistic
approaches. Another meaning - that should not be confused with the former,
although it shares with it some of the same epistemological assumptions - can
be considered fundamental to thevery existence of the economic science: inthis
meaning ‘positivism’ refers to the paradigm of research that distinguishes
between the is and the ought.

Economics givesto lawyers, with the distinction between the world of the
isand theworld of the ought, the possibility of atwo steps interpretation, of a
more detached ook to the legal system. The same is true, and often claimed,
of comparative law (Sacco and Gambaro, 1996).

3. Divergence: How to Compar e Differences

3.1 The Theory of Property Rights: Rights and Remedies
In order to understand the divergence of legal systems we need some
instruments to compare rules and rights that are expressed in different terms



0560 Comparative Law and Economics 515

in different legal systems. The theory of property rightsis usually perceived as
avery useful tool in carrying out this task.

A system of property rights is a ‘method of assigning to particular
individuals the ‘authority’ to select, for specified goods, any use from an
unprohibited class of uses’ (Alchian, 1965; Eggertsson, 1990, p. 33).

Theliterature on the subject usually indicates three categories of property
rights: (1) theright to use, transfer or destroy an asset; (2) the right to contract
over and gain from an asset; (3) the right to transfer it (Eggertsson, 1990, p.
34).

What gives effect to rightsand their consequent desirability and value, are
concreteremedial devices(Levmoreand Stuntz, 1990). Theremedial approach
is therefore recommended by comparative law and economics as potentially
capable of introducing a degree of measurement to comparative law (Mattei,
1987). Moreover, thereis now a sense within the comparativists community
that while the form of the law (in the broad sense of the style of the lega
system) is very diversified, its substance may show remarkable phenomena of
convergence, at least among systems belonging to the Western legal tradition
(LoPucki and Triantis, 1994).

Remedies give value to substantive rights. Each individual is therefore
interested in being protected by certain remedies. As only remedies may grant
the feasibility of a certain course of action, they may not be granted
contemporaneoudly to conflicting self-interested individual son the same scarce
resource (Levy and Spiller, 1994). One of thetwo individualsmust prevail, and
therefore be entitled to a stronger remedy. Accordingly, legal remedies may be
analyzed as a scarce resource whose value is a function of that of the resource
they permit someone to enjoy.

Different legal systems alocate different bundles of remedies differently
when faced with conflicts over scarce resources. The subjective desirability of
different combinations of remedies allows for aranking of different ‘ property
rights’ which courts may handle in dealing with externality problems. This
degreeisafunction of thestructure of legal remedies supplied by different legal
systems, and it is by no means constant. Remedies may be combined among
themselvesin alarge variety of patterns and may be given to protect varying
degrees of right-holders’ autonomy on the use of different resources (Calabresi
and Melamed, 1972; Kaplow and Shavell, 1996). Each legal system (or legal
tradition) chooses according to its values (and to the structure of its
decisionmakers), which rights are to be valued more and protected as such.
Other interests are valued less, and can be redistributed ex post by the courts.

In every modern legal experience property rights, in their different forms,
carry liabilities with them. Given these liabilities, property rights are not, asa
matter of principle, less socialy valuable than regulation. The intellectual
challengeisto construct atheoretical model of property rights able to take into
account this complexity (Mattei, 1997a).
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Injunctions (or equivalent remedies such as ostracism or criminal
sanctions) are always symptoms of the unlawfulness of the course of action
which they enjoin. When thereis no injunction, theinternalization of the costs
of an action is compatible both with lawfulness and with unlawfulness of the
course of action, which creates the externality. In other words, it is compatible
with any distribution of property rights. Liability rules, on the other hand, are
nothing more then an insurance for the entitled share of social welfare. They
protect an interest, not aright.

3.2 Property Rights, Liability Rules and the Theory of Transactions Costs
By discussing the historical and comparativelaw roots of the notion of property
rights used in the economic analysis of law (Alchian, 1987), one can examine
what may be regarded as the most important difference between comparative
law and economics and traditional economic analysis of law. While this
approach attempts to account for the different institutional alternatives
presented by real-world legal systems, law and economicselaboratesitstheories
on institutional backgrounds which are either abstract natural law models, or
which uncritically postulate the modern institutional background of US law
(Ajani and Mattei, 1995; Benson, 1989; Benson, 1995).

Comparative law is essentially a historical branch of scholarship which
seeks to discern both differences and similarities among aternative lega
institutions (Schlesinger, 1988). Itsmethodology may prove very helpful to law
and economics, since it offers a more global perspective on different lega
structures and on the evolution of these structure which may shed new light on
- and challenge at the same time - certain previously undisputed assumptions
of traditional law and economics. Asaresult, comparative law and economics
doesnot conceivethelegal system asastatic background for economic analysis
ableto be captured by afew, never revisited, ssmplified assumptions. Nor does
it assumethat the contingenciesof the American legal processarethe necessary
substratumfor theories concerning the efficiency of law. Thelegal background
represents a dynamic variable which economic analysis of law must reflect in
both its positive and in its normative dimension.

The natural law conception of property is an intellectua category which
does not exist, and never existed, as ‘law in action’ in any legal system
(Gambaro, Candian and Pozzo, 1992). Using comparative analysis, it is easy
to show that applied law only knows more complex forms of property rights
based on amixture of property and liability rules allocated in different waysto
different individuals by different ingtitutional agencies in different legal
systems (conjunctive property rights).

The idea of property rights which serves as the ingtitutional background
for traditional law and economicsisthat of abundle of rightsthat a person has
over certain resources. Included in this notion are the enjoyment and
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transferability of property, and the power to exclude others from it (Demsetz,
1967; Pegjovich, 1990). Comparative law and economics questions such
assumptions by showing that, due to a historical paradox, law and economics
is based on a substantive natural law conception of property rights. This
conception, developed by thecivil law tradition, was never fully accepted by the
common law, and was eventually abandoned by lawyers across the entire
Western legal tradition.

Law and economics has maintained the natural law misconception of
property. How did this happen? In the cultural milieu of the United Statesin
the 1960s, scholarship was ripe for the merger between law and economics.
American lawyers, eager again to use broad theoretical categories, decided to
borrow them from economists. Consequently, simplified legal notions that
economists have not rediscussed since Adam Smith found their way into lega
scholarship. Rather than working within a genuine interdisciplinary effort to
develop new legal categories ableto reflect the complexity of the ingtitutional
system, law and economics borrowed a number of naturalistic legal models.
Such models are not only simplistic and unrealistic but also foreign to
American common law tradition (Mattei, 1997a)

These assumptions should not be considered necessary components of law
and economics. They arethe product of accident in the evolution of ascholarly
tradition and should be analyzed as such. Comparative law shows that the
substantive structure of property rights variesfrom one legal system to another
and never follow the natural law model. Such unawareness may, however,
prove dangerous. Comparative law and economics develops the Coasian
paradigm by anayzing real-world legal institutions as alternative ways of
allocating unavoidable transaction costs.

Thenotion of property rightssuggested by comparativelaw and economics
isat oncenon-naturalistic and non-positivistic. Whileit breakswith the former
conception, it does not go to the opposite extreme of confining itself within the
narrow and contingent boundaries of a single positivist legal system. Taking
the comparative approach means offering notions that may be used to
understand different patterns of legal organization (Ramseyer, 1989).

Since Coase (1988), we have full knowledge of two aternative models of
institutional control of externalities: the Pigouvian model, based on centralized
regulations, and the Coasian decentralized model, based on the enforcement of
property rights by the courts (Benson, 1991a). Any theory of property rights
must take into account the following central point: in the real world there
cannot exist asystem that dealswith externalities using a purely decentralized
approach; similarly, there cannot exist a system which deals with externalities
in a totally centralized Pigouvian way. This is the consequence of the
impossibility of the pure market, aswell as of the opposite impossibility of the
absence of amarket. Property rights and regulation, therefore, serve the same
purpose. Their placement inan antithetical structure, an assumption of lawyers,
economists, and thelaw and economicsmovement, isfalse (Williamson, 1991).
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After Coase, the problem which deserves attention is the alocation of
transaction costs which are part of the real world. Thisallocation isthe key to
understanding the problem of externalities and to elaborate a readlistic
conception of property rights. From Coase onward we know that awell-defined
system of property rightswill take care of externalities becauseindividualswill
bargain to reach an efficient result. This wonderful achievement of the Coase
theorem has encouraged widespread efforts to use property rights to solve
problemsof externalitiesin avariety of situations (L affont, 1987). Theexercise
of natural law property rightsmay impose external costsupon others. Restraints
upon theserightsare needed to control them. Under the conjunctive conception,
obligations, which are needed to restrain external costs, arepart of thevery idea
of property. Consequently, controls upon externalities need not be imposed in
opposition to property rights, but may beintroduced ex ante in the distribution
of property rights.

4. An Exercise in Comparative Law and Economics: the Distinction
Between Common Law and Civil Law

Thelack of comparative understanding within thelegal community has created
atwo-fold problem for law and economics. American law and economics has
been remarkably parochial, unable to question the presumed need and
immutability of alegal processpatterned after the American one. Traditionally,
law and economics contributions tend to presume a court system and, more
generally, alegal process organized on the American style.

In Europe, the same lack of comparative understanding has prevented
committed law and economics scholars from developing original insights
capable of shedding new light on the civilian lega process (Mattei and
Pardolesi, 1991). Many civilian law and economics scholars have uncritically
applied theories which only work in the American scenario to the different
background of their legal systems.

More generally, the widespread legal parochialism on both sides of the
Atlantic has precluded a distinction between institutional arrangementswhich
arelocal contingencies incapable of generalization, and deeper levels of legal
analysisthat can be used in understanding the law asageneral phenomenon of
social organization. The same lack of comparative understanding has,
moreover, fueled the fal se impression that, because of the structure of the civil
law tradition, law and economicsis less useful as atool of analysisin Europe
than in the United States. The attempt to build models which reflect the
complexities of the real world of the law is exactly what comparative law and
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economicsis all about.

The misconception that lawyers introduce into traditional economic
analysis of the law may be called the municipal misconception. This
misconception stems from the other leading paradigm of jurisprudence in
Western law: legal positivism. Thisisodd, because law and economics may be
considered per se aremarkably anti-positivistic approach. Lawyers, however,
can hardly resist focusing on the legal system they know best (that is, the legal
system in which they operate and where they received their legal education).
Certain basicinstitutional arrangements of thelegal systemsarejust presumed
to be natural and are never questioned by lawyerstrained in that legal system.

Legal positivism equates law with the legal production of the state.
Consequently, in its understanding, law exists only as a function of the
enforcement mechanisms behind it. This approach is rejected by comparative
lawyers who consider a legal problem the same wherever it has to be solved,
and the aternative legal systems as possible variables for its solution. It is,
however, followed more or less consciously by the mgjority of lawyers across
thelegal traditions. Positivismis considered areaction to natural law. Fromthe
perspective of parochialism, however, they push in the same direction.

Itiscrucia for comparative law and economicsto get rid of both of these
sets of mute assumptions in order to develop its scholarly paradigm. Indeed,
comparative law and economics is neither naturalistic nor positivistic, but
struggles to re-introduce a measure of experimentation into the social sciences
by comparing the different solutions of legal and socia problems adopted in
different legal systems. Because of different institutional arrangements and
high transaction costs imposed on legal change by legal tradition, the
fundamental distribution of powersand theway in whichinstitutional rolesare
performed in the legal systems cannot be taken for granted either (Damaska,
1986; Shapiro, 1981).

From the comparative law and economics perspective we can see that
transaction costs are introduced not only by alternative substantive rules but by
different procedural arrangements, remedial devices, legal ideologies,
incentivesto litigation, and so on; in other words, by all those characteristics,
both cultural and institutional, other than substantiverules, that comparativists
call the'style’ of thelegal system (Ramseyer, 1995). Consequently, comparing
transaction costsimposedintherea world by different legal systemsintroduces
the possibility of a measurement and of a more rigorous comparison than
otherwise possible. A path is hence open to compare operative rules (or as it
was once said, the law in action) rather than mere theoretical descriptions.

Possibly the most fundamental and discussed question in comparative law
is the nature of the distinction between common law and civil law. Certainly
a gap exists between common law and civil law; such a gap should neither be
exaggerated nor underestimated in nature. Comparative law and economics, by
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borrowing its analytical tools from comparative law, accounts for this gap. At
thesametime, it borrowsfrom law and economicsthetools necessary to bridge
it.

In approaching the question of the gap, a dynamic perspective on
comparative law isneeded (Calabresi, 1982). As aresult, we will assume that
the dimension of the gap is not fixed, but rather variesin both time and space.
Deep structural differences are not, of course, a differently worded statute or
regulation, or a supposedly different formalistic reasoning of the courts.
Relevant legal processdifferencesinclude; theway of acquiring informationin
the legidlative process; the different role of public law; structural regulation of
class actions; the presence or absence of ajury in the fact-finding process; the
completely different system of incentives to sue due to different distribution of
the costs of litigation; and the different ways in which courts acquire
information (Stein, 1984).

From the timing perspective, the comparative law community agreesthat
the division between common law and civil law is rooted in the early
development of centralized courts of law in England and of academic legal
training on the Continent (Baker, 1990). Thereis also general agreement that,
after a peak in the course of the nineteenth century, when the civilian nations
codified national systems of law, the significance of the gap has progressively
declined.

One of the major issues of law and economics concerns the role of the
judgein finding efficient outcomesfor legal disputes. Great emphasisis given
to the different role of the judge in the common law vis-a-vis the civil law
(Eisenberg, 1988; Atiyah, 1987). Consequently, it becomes important to
scrutinize such difference to see whether it introduces a fundamental limit to
the application of law and economics in the civil law.

According to traditional comparative law doctrine, the civil law ismostly
a codified system where the role of bureaucratically recruited judges is to
interpret and apply a written body of statutes (David and Brierley, 1985; von
Mehren and Gordley, 1977). Common law, conversely, consists mostly of case
law where technocratic judges are concerned with finding the applicable rule
within the body of law made up of legal precedents. If such isthe picture of the
differences between the two legal traditions, there is no doubt that law and
economics, being mainly concerned with efficient judicial decision making,
seems at odds with civil law systems where judges limit themselves to
mechanically applying the law contained in written codes. If this picture were
correct andthejudges' role asdecision maker in common law and civil law was
so different, indeed allocating them the same decision making powers would
bevery unwisefromalegal process perspective. Thetraditional imageof acivil
law bureaucratic judge, whose role is not to decide cases in terms of public
policy but of a mereinterpreter of the political will contained in a statute (the
code), has been awidespread commonplace of comparative misunderstanding.
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This image is opposed to that of a common law judge as the hero of a
decentralized system of decision making. This contrast is deepened by
arguments about the different value of judicial precedents in the two legal
families. Other differences which are frequently cited include a radically
different rolefor legal scholarship, whichisallegedly much more authoritative
in civil law systemsthanin common law systems; and the encapsulation of civil
law in comprehensive codes (Monateri, 1986). | n each of these statementsthere
is some truth (Dawson, 1968), of course, but this does not mean that the
consequenceof such abackgroundisaradically different legal reasoning which
would foreclose the reception of efficiency reasoning inthecivil law (Zweigert
and Kotz, 1987).

In reality, although it may be true that common law judges are more
responsivethantheir civilian colleaguesto policy problems, the af orementioned
description is dramatically misleading (Salzberger, 1993; Ramseyer, 1994b),
being based on a superficial and outdated image of the differences between the
civil law and the common law (Cooter and Ginsburg, 1996). If we consider the
role of case law, we find more convergence between modern civil law and
common law. In practice, courtsin civil law countries make law just as much
as courts in common law countries (Gordley, 1994).

5. Comparative Law and Economics and Neo-I nstitutional Economics

A new fruitful perspectivein the study of legal changeand legal transplantshas
been opened to comparative law and economics by recent developments of
neoinstitutional economics. Particularly, theidea of path-dependence seemsto
be avery powerful analytical tool for studying and explaining the evolution of
legal systems, where all innovation, be it endogenous or the result of a
transplant, depends heavily on the existing institutional framework.
Path-dependent systems are those systemsthat cannot shake off the effects
of past events because small events of a random character, especialy those
occurring early on the path, influence the selection of one or another among the
set of stable equilibria. For thisreasonex ante predictions of outcomes may not
be possible, and consequently it is difficult to foresee future changes. In this
situation thereisamarked distinction between the notion of ex ante efficiency
and ex post efficiency: the final result may not be the most efficient onein a
theoretical world, but it may well be the best achievable in the light of the
existing constraints. In other terms, lock-in phenomena, characterized by
multiple equilibrium processes and dynamic co-ordination games, may yield
Pareto inferior outcomes that tend to be stable (David, 1975). Thisisatypical
result for decentralized decision situations, where alarge number of individual
agentsarelinked in asocia and informational network; therefore, we may use
theterm ‘network externalities’. In anetwork context every single decision is
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taken independently, but the collective behavior is the result of interaction
among them. This is aso the mechanism at work in the field of socia
conventions and institutions, where the common knowledge of recurring
behavioral patterns directs the decisions of every actor, and therefore it arises
expectations on future decisions (Sugden, 1989). The behavioral norm, in its
turn, is the result of a chain of small events, and it may well be globally
inefficient, especialy if the system is numerically small.

Path-dependence shows that the spontaneous evolution of social customs
and norms has a great importance in the configuration of historically existing
systems and determines their global efficiency (David, 1988). The presence of
anetwork of relationships creates positive feedback mechanisms, since every
agent gains by joining a generally shared rule (Arthur, 1988). This mass of a
priori beliefs and mutual expectations helps in achieving non-arbitrary
solutions in a situation characterized by co-ordination problems, since it
channels (in a probabilistic, not deterministic way) behaviorsin a predefinite
path; precedent, not only initslegal dimension, isanimportant instrument for
decison (Heiner, 1986). In these processes, ideologies (in the sense of
commonly shared ideas and values), or ‘ mentalité' play avery significant role,
and therefore any analysis that aims at explaining a social, legal or economic
model needs to delve into the dynamics of collective opinion-formation.

Theenvironment in which decisions are taken is crucial, in the sense that
it poses constrai ntsand incentives which determineroutines of behavior. Those
routines lower transaction costs by making choices repetitive, but they also
shape reactions to new phenomena, which tend therefore to be path-dependent
(Simon, 1986). Ideologies (in the sense of subjective models and theories that
explain theworld outside) are animportant element of every society, sincethey
permit social actors to reach decisions under uncertainty conditions
(Hirshleifer, 1987); the bigger the gap between the capacity of choice and the
difficulty of picking up one among several alternatives (that is, the complexity
of the choice to be made), the greater the role of ideol ogies, which become key
institutions.

Institutions are the rules that govern a society, the ties that define social
relationships among people; they shape all kind of exchanges: legal, political,
social and economic. Ingtitutions, which can be both formal and informal,
reduce uncertainty by defining the range of individual choices, and therefore
they reduce transaction costs. Organizations, on the other hand, are al kinds
of apparatus, legal, political, social, economic, through which people pursue
some kind of shared aims. Organizations work inside a given institutional
framework, but at the same time their action influencesin afeedback relation
the way in which institutions evolve. (North, 1990).

The theory of ingtitutions is based on behavior theory and on transaction
costs theory. Transactions costs (Coase, 1960) cover two kinds of costs: those
for evaluating the characteristics of the object of the exchange (information and
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measurement costs) and those for monitoring and ensuring theimplementation
of the agreements, that is for protecting rights (implementation costs).
Production costs, which are the key concept of microeconomic theory, are the
sum of transformation costs and transaction costs. The neoclassical model is
modified in order to take into consideration transaction costs, by posing
asymmetrical information (Akerlof, 1970) and exchanges that are not instant;
it therefore requires mechanisms for ensuring complete and correct
implementations of the agreements. Institutions are created in order to limit
those transaction costs by devising rules that dictate behaviors and by creating
incentives and sanctions that render implementation of agreements easier (as
for example the role of property law in determining rights and protecting
them). Ingtitutions, in short, create the structure in which exchangestake place
(North, 1990); the more complex the exchanges (that is the more we move
away from the neoclassical model of perfect markets), the more sophisticated
and diversified the institutional framework that regul ates them. For instance,
contracts are generally multidimensional, not instantaneous and incompl ete,
with significant measurement costs and implementation costs. In a setting of
close personal relationshipsthere will be strong incentivesto stick to dealsand
to perform contracts. In more complex and impersonal contexts those bonds
tend to become weaker, and different mechanisms are required to ensure
implementation, since the drive to opportunistic behaviorsis stronger. In this
case, the most efficient solution will be to use a third party that controls the
correctness of the behaviors and can intervene with sanctions in case of
transgression; this new institution will decrease transaction costs for the
bargaining parties, but at the same time it will absorb resources for its own
management, thereby creating anew kind of transaction costs. All thosefeature
aretypical of the structure of the State, which produces public goods like lega
rules and bodies for implementing them (judiciary, administrative agencies,
and so on).

Institutional change is the mechanism that explains the history of every
society, thereforein order to understand historical change we need to focus on
institutions (Braudel, 1977). Changes usually happen in an incremental way,
and they can move both in an efficient or an inefficient direction, depending on
the pre-existing institutional setting and on the kind of incentives they create;
theprocess, therefore, can bedefined aspath-dependent. Thehigher transaction
costs and the less compl ete the avail able information, the more the outcome of
evolution will tend to be inefficient. The incremental process of institutional
change is attained by margina adjustments in response to the variation of
relative prices (technology, information costs, input factors, and so on) and/or
preferences, and it ensuresthe continuity of systemsin spite of their continuous
modification. These variations can be determined both by endogenous and
exogenous factors and they may start both from the forma and informal
ingtitutions. A change of theinformal onesis a dispersed process, whereas the
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modification of formal institutionsrequiresaspecific activity by organizations,
andthereforegreater resources. The change of formal rulesimpliesasequential
adaptation of the informal ties that are related to them, and therefore in the
short run a situation of disequilibrium arises, which is then solved by a new
equilibrium. History also sometimes experiences discontinuous changes asin
the case of revolutions, conquests and calamities, but these are rare events;
however, after a strong break there follows a phase where all institutions,
especialy informal ones, adapt to the new situation, thereby restoring, at least
partialy, continuity with the pre-existing situation (North, 1990).
Organizations act for the attainment of ends inside an existing
institutional framework, and thereby they promote institutional change; the
institutional structure orients the process of acquiring knowledge and skills,
and this trend is the most important factor of a society’s long-term
development. These activities require the capacity to build knowledge and to
transmit it, and knowledge is mutually dependent from ideol ogy sincethelevel
of knowledge determines the conception of the outside world, and thisin its
turn influences the direction of scientific research. The firm is the type of
organization that hasbeen most extensively studied by economists; itsexistence
can be explained by transaction costs: the organization reduces uncertainty in
the decision process, and thereby reduces costs (Coase, 1937). Asfor thefirm,
the rational and maximizing behavior of all kinds of organizations influences
ingtitutional change through the demand of investment for any kind of
knowledge, the continuing interaction between activity, knowledge and
institutional structure, and the gradual modification of informal bonds. Inthis
dynamic setting, efficiency isnot mereallocative efficiency, but rather adaptive
efficiency (Pelikan, 1987), which emphasi zes the capability to experiment new
solutionsand to adapt to new conditions. In thissense, trial and error processes
performed by alarge number of actorsin adecentralized structure represent the
most efficient model (Hayek, 1960); once more, there is a strong parallel with
cultural evolution and evolutionary theory (Boyd and Richardson, 1985).
From atheoretical point of view, the use of a path-dependence model in
order to explain legal (economic, social) change places emphasis on causes,
rather than on results, since these latter can be explained only by referring to
the mechanisms that have shaped the dynamic evolution of the system. This
shift of paradigm is new both for lawyers and economists, who have devoted a
large part of their analytical effortsintrying to describe astatic situation, more
than tracing its dynamic evolution and the factors that have determined it. In
this sense, path-dependency requires an historical approach, since an accurate
description and explanation can only be given in relation to existing systems,
with all their peculiar characteristics. Empirical research, with a strong
emphasis on timing and circumstances, becomes as important as
model-building. This new perspective has both advantages and drawbacks: it
iscertainly better equipped to explain some complex social phenomena, but on
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the other hand the characteristics of these systems and the kind of datathat are
required by this type of analysis make it more difficult to build theoretical
models and to make predictions (Crick, 1988). Some effortsin the building of
new models and instruments have already been produced in thefield of biology
and other branches that are referred to as ‘sciences of complexity’ (Stein,
1989). Nevertheless, social scientists, like lawyers and economists, should be
awarethat the systems that they study contain volitional agents (that is agents
whose actionsreflect intentions based on expectations), and therefore they have
specificcharacteristicswhich areabsent in biology or other natural phenomena.

Reality shows an enormous variety of systems, and history does not seem
to point to a general trend to evolve towards more efficient solutions. In fact,
many systems with very low returns prove to be extremely resistant, and this
fact seemsto contradict the evolutionary hypothesis as applied to ingtitutions
(Alchian, 1950). This enduring inefficiency can be explained by transaction
costs and path-dependence: once an ingtitutional framework has been built, it
affects the possible evolutionary trends; if the kind of incentives it creates are
inefficient, itisvery likely that evolution will beinefficient, too (David, 1985).

5.1 Two Examples of Path-dependancy in Law: the HIV Problem and the
Organization of the Legal Profession

The possible use of path-dependence for understanding legal change is
exemplified by the study of legal reactions in the world to the hemophiliacs
with an HIV problem (Mattei, 1997b). This problem struck all legal systemsin
the same way, since it has required quick and difficult decisions involving
different areas, likepoalitics, law, culture and technology. The solutions adopted
by several countries (Italy, France, United States, Japan) show that under a
situation of distressall legal systems react with path-dependent solutions, that
is, solutions that are determined by the institutions and organizations that are
already well established. This is also because, by happening simultaneously
everywhereand requiring quick reaction, it could not be expected that solutions
could circulate easily through transplant; in fact, a major differencein legal
transplants runs between those that take placein an incremental and slow way,
due mainly to the prestige of the exported model, and those that are the result
of single instant decisions, as happens after a revolution (for example the
export of Western legal institutions in former Socialist countries) or through
forced imposition (for example in former colonia states).

The technical solution to the hemophiliacs with the HIV problem was
quickly found by introducing heat treatment techniquesin the early 1980s, but
the ingtitutional reactions followed different paces and paths. Two sets of
elements have been crucia in shaping the outcomes. The first refers to the
interplay of formal and informal institutions: the more formal institutions are
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at odds with informal ones, the less efficient are the results achieved, since
informal institutions will resist application of rules that contrast with them.
Informal bondsexistinall societies, becausethey areessential for guaranteeing
order in social relationships. Even if their roleis clearer in simple societies, it
remains crucial also in complex developed societies, which have a strong
framework of formal institutions, in theform of moral codes, behavioral norms
and implicit conventions. Those informal rules are diffused and dispersed in
society, and they create what can be generally termed ‘ culture’, which is the
means of transmission through generations of values that shape behaviors
through teaching and imitation processes. In societies without a state (Sacco
and Gambaro, 1996, pp. 26-27; Sacco, 1996) these kind of ties are very
important and stable, since they shape the relationships of a social group that
isvery homogeneous and closely connected by personal bonds (Colson, 1974).
In modern developed societies a general framework of formal ingtitutions is
required to manage complexity, but in smaller and more homogeneous sectors
withinitinformal rulescan still be essential, asfor examplein the case of rules
of conduct in political parties. The relationship between formal and informal
institutions, which form a complex network, is typical of every society and
every historical epoch, and it is crucial for understanding the patterns of
change; it must be underlined, in any case, that the difference between formal
and informal institutions is a matter of degree, moving along a continuum
(North, 1990). In the short run, culture determines the choices that are made;
in the long run, informal rules may change the institutional framework, and
they may even lead to a change of formal rules. The easiness of thistransition
depends on the existing transaction costs. if the costs for propounding values
and ideas are low, they will have a strong push in changing the institutions.
Theother element that hasinfluenced theinstitutional reaction tothe HIV
problem concerns the prevailing component of every legal system; broadly
speaking, legal systems may be grouped according to the prevalence of one of
three patterns of law: traditional law, professional law and political law
(Mattei, 1997d). The prevailing pattern will determinethelegal reactioninthe
short run, creating a process which is path-dependent, becauseit is determined
by the pre-existing situations. Once more, the time dimension will be crucial,
because the lack of time will make it harder to try and transplant a foreign
solution, making it much more likely that the existing institutions will be used
to perform the new task, as happened in other fields like environmental
pollution, car accidents and illegal immigration. In fact, three out of four
examined systemsreacted in apredictable way: the USwith the use of tort law
through the judicial system; France and Italy with criminal sanctions and an
administrative compensation system, typical of strongly centralized and
bureaucratic systems. Only Japan reacted in an unpredictable way, by resorting
totort litigation, instead of thetraditional solution of mediation. This outcome
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isdueto the strong opposition of hemophiliacs, who wanted the ruling classto
takepolitical responsibility for the HIV problem. Thefact that the problem has
turned from legal to political explains a revolutionary, not path-dependent
reaction (Mattei, 1997b).

Theimportance of theinstitutional structure of every legal system canalso
help to explain the changes undergone by the legal profession in Western
countries, which are not explicable on the basis of the traditional distinction
between common law and civil law (Mattei, 1997c). We may view the legal
profession as an organization that uses the institutional setting to achieve its
ends; in this process it is shaped by existing institutions and in its turn it
influencesthe evolution of theinstitutionsthemselves. Thetwo existing models
of organization for the legal profession are the unitary and the divided bar. As
we have mentioned, the dividing line does not run along the civil law/common
law distinction (Abel and Lewis, 1988): the analysis of some of the world’s
paradigmatic systems (USA, England, France and Germany) shows that there
is a converging trend towards a unified profession since both England and
France, although at a different speed, are moving in that direction, while
Germany and the US have always been using this model (Mattei, 1997c). The
United States are isolated from the rest of the countries in giving strong
incentives to competition and litigation through the use of mechanisms like
aggressive advertising and contingent fees. In European countries, on the other
hand, legal professions do not push in the sense of stimulating the demand for
services, but rather on limiting the supply by rigid control of access to the
profession and on avoi ding competition by neighboring professions. Theeffects
of endogenouspressures, liketheintroduction of uniform rulesby the European
Community, and the push of international competition and the globalization of
markets, may well force relevant changesin the future, but the reactionsin the
short run are bound to be path-dependent.
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