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Abstract

This chapter concentrates on the state of law and economics (narrowly
defined) in Belgium. As in most European countries, traditional law
professors - who believe in the idea of law as an autonomous science - were
initially rather critical towards this new approach. This early scepticism
seems to have disappeared in more recent years.

Optional courses are now taught at most Belgian universities, and law
and economics articles have been published in traditional law reviews. There
is one specialized book series on law and economics. Several national
workshops and international conferences have been organized at the
Universities of Antwerp, Gent and Leuven.
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1. Introduction. Reception of Law and Economics in Belgium

Law and economics (narrowly defined) was introduced in Belgium by Cousy
(1976), when he applied the brand new economic theory on product liability
to Belgian law. Cousy had been confronted with this new approach during a
stay in the USA. The true start was given by Bouckaert (1984a) who devoted
his inaugural lecture to law and economics, and by Faure and Van den
Bergh who organized the first of a series of Flemish workshops in 1986.

As in most European countries, traditional law professors were initially
rather critical towards this new approach. A lively debate between the legal
doctrinist Kruithof (1986, 1987) and the legal economists Van den Bergh
and Heremans (1987a, 1987b) took place. Kruithof criticized law and
economics mainly for its unrealistic assumptions and for the inferiority of
economic values to moral values.

This early scepticism seems to have disappeared in more recent years.
Optional courses are now taught at most Belgian universities, and law and
economics papers have been accepted by traditional law reviews. In 1995,
the University of Ghent awarded an honorary doctorate to Richard Posner.
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Yet the average law professor is still not very familiar with the approach.
In the first introductory lectures of their courses, Belgian law professors
traditionally refer to historical and sometimes philosophical literature. In
rare cases only, a Belgian law professor will briefly introduce the students to
the economics of the legal rules. Belgium is of course not unique in this
respect. As in most continental countries, legal science is generally seen as
an autonomous science. In Belgium and France, the Exegetic School,
although officially dead, still has some influence. According to this view,
judges and legal scientists had to follow the legislation as faithfully as
possible and had to leave improvements of the law (de lege ferenda) entirely
to the legislator.

The following sections will survey the current state of law and economics
with respect to education, research and organized conferences and
workshops. Law and economics will be narrowly defined. There is, of
course, much more law and economics in Belgium, if the term includes, for
instance, regulation of industries and industrial organization. In other
words, this survey will pay more attention to ‘new law and economics’ than
to ‘old law and economics’.

2. Education

At no Belgian university is law and economics a mandatory course,
although, it is offered as an optional course at most universities. At the
University of Ghent such an optional course for law students has existed
since the early 1980s (first under a different name, ‘Algemene en Kritische
Rechtstheorie’ - General and Critical Legal Theory). At the university of
Antwerp, there is an optional course for law students. In Leuven, there is a
similar introductory course, taught in English (also offered in the LL M
programme). Robert Cooter has taught a law and economics course at
Louvain-la-neuve on various occasions. At the economics faculty of Namur
there is a course as well.

The University of Ghent is a partner in the Erasmus Programme on Law
and Economics and offers five specialized courses. The Catholic University
of Brusssels and the Facultés Saint-Louis offer a joint Master’s programme
on legal theory, which introduces the students to nearly all branches of legal
theory, including law and economics.

There has been a (part-time) professor on law and economics and legal
theory at the University of Ghent since 1997 (De Geest). In addition, some
other professors (Van den Bergh, Bouckaert, Van Cayseele, Heremans,
Vereecke and others) are devoting at least part of their research time to law
and economics.
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3. Research

The first introductory (little) monograph on law and economics was
Bouckaert’s inaugural lecture (1984a). Faure and Van den Bergh (1989, on
tort law and insurance) was the first longer monograph in Belgium. The first
PhD based on law and economics research broadly defined was De Clercq
(1983). De Geest (1994a) was the first PhD on new law and economics. In
the PhDs of Byttebier (1993), Peeters (1989) and Strowel (1987) some
chapters were devoted to law and economics literature.

There is one book series on law and economics at Maklu publishers, first
edited by Heremans and Van den Bergh, and since 1997 by Heremans and
Bouckaert. In this series, books were published on federalism (Vanderveeren
et al., 1987), tort law and compulsory insurance (Faure and Van den Bergh
1989), contract law (De Geest, 1994a), and competition law (Van Cayseele,
1994).

There is no specialized Belgian journal on law and economics. Law and
economics papers have been published in traditional law reviews (for
example Faure and Van den Bergh, 1987; Van den Bergh, 1992; Bouckaert,
1993), traditional economics reviews (for example Van den Bergh, 1980), in
journals devoted to legal theory and legal philosophy (Bouckaert, 1986; Van
den Bergh, 1988;  De Geest, 1990a), and a sociology of law journal
(Bouckaert, 1994; De Geest, 1994b; Raes, 1994; Strowel, 1994). A special
issue of the Vlaamse Jurist Vandaag (the journal of the Flemish lawyers’
association) was devoted to law and economics (1987).

Research has focused on tort law and insurance (for example Faure and
Van den Bergh, 1989), property law (for example Bouckaert, 1990b; De
Geest, 1994b), contract law (De Geest, 1994a), consumer protection (for
example Van den Bergh, 1980), and competition law (for example Van
Cayseele, 1994; Van den Bergh, 1993). Quite some energy has gone into
methodological discussions (for example Bouckaert, 1984b; Kruithof 1986,
1987; Van den Bergh and Heremans, 1987a, 1987b; Strowel, 1987; De
Geest, 1994a; Raes, 1994).

4. Conferences and Workshops

Workshops on law and economics have been held in Antwerp (1986, 1987,
organized by Faure and Van den Bergh), in Ghent (1989, 1994, 1996, 1998
organized by Bouckaert and De Geest), Leuven (1991, organized by
Heremans and Van Cayseele). While the first three were meant to introduce
law and economics to Belgian lawyers, the later workshops were set up for a
more specialized and international audience.
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The annual conference of the European Association of Law and
Economics took place in Antwerp in 1988 (organized by Faure and Van den
Bergh) and in Leuven in 1994 (organized by Cousy and Heremans). In 1995
a conference on law and economics versus sociology of law was held in
Ghent (Bouckaert and De Geest). The annual conference of Belgian
economists in 1986 at Brussels was devoted to the economics of regulation.
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