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Abstract

The rise of law and economics in the Netherlands has been a mixed lawyers
and economists effort. Budget cuts during recent years put pressure on
economics departments in law faculties to focus more on ‘the law’ and hence
law and economics became an interesting issue for these departments.
Adoption by the regular law professors is fairly slow and fairly reluctant.
The cautious positioning of law and economics by its early (and later)
proponents avoided any major confrontative philosophical or political
debates.
JEL classification: K00.
Keywords: Research, Education, Teaching.

1. Introduction - Overview

The proper activities in new law and economics started in the Netherlands in
1987. Leiden University (Franken, Hol) then organised a nationwide
meeting, with the aims to make an inventory of all law and economics
activities in the Netherlands, and to see what options were open to cooperate
with and coordinate research and teaching. Approximately 40 academics
attended that meeting.

One of the results was the plan to cooperate in writing a student text
book. Representatives of three faculties (Franken and Hol from Leiden,
Backhaus from Maastricht and Holzhauer and Teijl from Rotterdam) agreed
to write a text that was embedded in Dutch law and that used examples from
the Dutch legal system. A first student textbook by Holzhauer and Teijl was
published in June 1989; a second edition appeared in 1995. Other textbooks
followed: Theeuwes et al. (1989), Hondius (1991), Nentjes (1993b) and Van
Velthoven and Van Wijck (1997).
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The Dutch judiciary has a centre for permanent education. In 1992 a first
two day seminar was organised, which basically is repeated bi-annually.
There is some - be it limited - interest (15 to 20 participants).

The major general Dutch law review (Nederlands Juristen Blad) has had
a special editor for law and economics since the 1980s (Ejan Mackaay). The
main student law journal (Ars Aequi) has had a one page column twice a
year since 1992 (Holzhauer, Teijl). The major general Dutch economists’
journal (Economisch Statistische Berichten) intends to accommodate a
regular column from 1998 onwards.

So far the Society for Civil Law (Van den Bergh and Faure, 1990) and
the Society for Procedural Law (Holzhauer, 1993) have explicitly put the law
and economics approach at the centre of an annual meeting.

2. Research - General

The first PhD thesis in the field of law and economics in the Netherlands is
Mackaay (1982). Mackaay has also published several overview articles of
(1985, 1988, 1989, 1991). Kaufmann wrote his PhD thesis in 1985 on
‘Passing off and misappropriation in the law of unfair competition’ (thesis
Utrecht); Kneppers-Heynert in 1988 on ‘An economic and legal analysis of
franchising’ (thesis Groningen); Kerkmeester in 1989 on ‘Law and game
theory: an economic model for the emergence of state organization and law’
(thesis Rotterdam); Hol on ‘Law in balance’ (1993; thesis Leiden) and Teijl
and Holzhauer in 1997 on ‘Changing Perspectives in Law and Economics’
(thesis Rotterdam). By now several law and economics oriented research
projects have been started.

In 1988 it was decided to found the Centre for Law and Economics. Its
goal is to promote research and teaching in law and economics.  Its
information adress is Erasmus University Rotterdam - law faculty, PO box
1738, 3000 DR Rotterdam, Netherlands.

In 1988 the first workshop on law and economics was held in Maastricht
(Backhaus). The workshop had five lectures. And Gordon Tullock was as a
guest-speaker invited. His keynote lecture was on ‘Economic analysis of
legal procedure’. By now there is a firm tradition: in April 1998 the eleventh
Workshop was held in Maastricht.

All law faculties now regularly focus on the economic implications of
(changes in) legal rules.

In 1991 a Dutch language law and economics series was started by
Franken, Holzhauer and Teijl (Series Rechtseconomische Verkenningen,
published by Gouda Quint, Arnhem). The purpose is to offer a forum for
publishing contributions of 75-150 pages. On average one volume a year has
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been published: Teijl and Holzhauer (1991b), Richters (1991), Kerkmeester
(1993a), Van den Bergh (1993, 1994, 1997c), Gaakeer and Kerkmeester
(1997).

3. Research - Topics

Property Law
Limited attention is paid to institutional property arrangements. Bouckaert
(1990) gives a summary outline. Meijs and Jansen (1989) relate ownership
to politics and economics. De Geest (1994) discusses private versus common
ownership. Economic ownership and legal ownership are confronted by
Slagter (1968), Colijn et al. (1981) and Huijgen (1995). For a more
sociological setting see von Benda-Beckman (1992).

Hol (1993) touches nuisance issues. Environmental topics are discussed
by Faure (1990b, 1993, 1994). Wiersma (1989) and Peeters (1992) focus on
tradeable (pollution) permits. Ownership of the company is analysed by
Moerland (1995c) and Timmerman (1996). See Company Law below.

Teijl and Holzhauer (1991b) provide an overview of the economic
analysis of intellectual property. An economic perspective on intellectual
property can also be found in Koopmans (1983, 1994) and Strowel (1994).
Van Dijk (1994) concentrates on the economics of patent protection, and
Kaufmann (1986) on the economics of trademarks. For an economic
approach on copyright on the Internet see Richard (1996).

Contracts
There is no literature on the economics of contracts in general. Du Perron
(1990) and Theeuwes (1996) are summary attempts. Franchising is dealt
with in depth by Kneppers-Heynert (1988). Aelen (1990) examines the EC
block exemption for franchise agreements. Castermans and Notermans
(1985) look at disclosure rules in contract formation.

Tort
Basic outlines are Mackaay (1990) and Van Schilfgaarde (1990). Hol (1993)
offers a fairly thorough economic analysis of general tort principles,
including a philosophical perspective. Van Dam (1989) touches on law and
economics. Causation issues are discussed in Faure (1993), Ietswaart (1995)
and Kerkmeester (1993b, 1994b). Law professor and Supreme Court Judge
Nieuwenhuis (1991) has always been rather sceptical. More opposition can
be found in Hol (1991) and Bloembergen (1996). Raes (1988b) criticizes the
economic approach to personal harm on humanistic/philosophical grounds.

Traffic liability is the topic in two early reports by the Justice Department
Ministerie van Justitie (1978, 1980). Nentjes and Dijkstra (1993) and Van
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den Bergh (1997a) relate the neoclassical economic model of liability to a
proposed change in traffic liability law, as do Visscher (1998), Visscher and
Van den Bergh (1998). Liability and insurance is the theme in Van den
Bergh and Faure (1990).

Company Law
By way of introduction read De Kluiver (1994, 1996). The ‘ownership’ of
the firm and the relationship between shareholders, management and
supervisors are discussed in Boot (1995), Brink (1994), Rietkerk (1992),
Slagter (1988, 1989, 1993), Van der Grinten (1994), Wildenberg and
Zwetsloot (1994).

Different systems of remuneration are analysed by Eigenhuizen et al.
(1987) and Bruining et al. (1989).

In 1995 and 1996 there was a fairly extensive discussion of Corporate
Governance issues: see Boot (1994), Crist (1995), Frentrop (1995), Frijns et
al. (1995), Mendel (1995), Moerland (1995b and 1995e), Slagter (1994),
Tabaksblatt (1995), Wallage (1995), Wiggers (1995), Commissie Corporate
Governance (1996) and Raaijmakers et al. (1996). This discussion is likely
to continue. Moerland (1995a) analyses alternative disciplinary mechanisms
in different corporate systems.

Insider dealing is discussed in Doorenbos and Roording (1990). More
law than economics (on insider dealing) are Beckman and Herst (1988),
Corstens (1989), Doorenbos (1989), Dreese (1984), Groenhuijsen (1995),
Slagter (1996) and Voûte (1989).

Economic analyses of takeovers can be found in Rietkerk (1988) and
Moerland (1988), facts on the Netherlands in Vogelzang and Dotsch (1988).
See Braakman (1988) for the role of European competition law. Bruining
(1992) shows the effects of takeovers on share prices. De Jong (1988) relates
protective measures to takeovers.

Theoretical and empirical concentration issues in De Jong (1992),
Dorsman (1992) and Langendijk (1992).

Tax Law
Contributions on the economics of tax law are Caanen and Essers (1990),
Hessing and Elffers (1994) and Zwemmer (1995).

Competition Law/Anti Trust
The divide in writings on competition law is the New Dutch Competition
Act, that came into force on 1 January 1998. It marked a period where the
Netherlands were said to be a cartel-paradise. Since that date there is an
anti-trust authority, and hence more explicit attention for breaking down all
sorts of anti-competitive situations.
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A general law and economics overview on competition law is Van den
Bergh (1997c). More specific on the new act are Van den Bergh (1997b) and
De Vreugd (1993). See also Biesheuvel et al. (1996), Bos (1996), De Jong
(1997), Van der Ploeg (1996) and Schenk (1997).

Criminal Law
Basic analyses in line with Gary Becker’s approach: Meester and Wesemann
(1976), Franken (1983, 1991) and Nentjes (1988).

The economic and non-economic factors of crime are analysed in
Theeuwes and Van Velthoven (1994a). Their conclusion is that economic
determinants like unemployment, probability of apprehension and
punishment significantly explain the decrease in criminality, but that social
norm variables at the same time have a relatively more substantial effect. An
economic model of the criminal law system is developed by Van Tulder
(1994). In a non-model way see Steenhuis (1984). Of special interest is Van
Tulder’s finding that extra expenditures later on in the system (for example
on prisons) are more effective. Kleemans (1996) focusses on the possibilities
to describe urban crime patterns using choice behaviour of those who
commit the specific crime. Economic offences are discussed in Van Altena
et al. (1990).

Critique on the rational choice model with respect to criminal law can be
found in Franken (1983), Wladimiroff (1991), Baerveldt (1993), Bruinsma
and Van de Bunt (1993), Van Dijk (1993), Hesseling (1993), Kleemans
(1993) and Moerland (1993). The latter six references are in a special issue
of the Tijdschrift voor Criminologie (Journal of Criminology 1993/2)
rational choice and criminal behaviour.

Administrative/Constitutional Law
An economic model for the emergence of state organization and law in a
game theoretical approach is offered by Kerkmeester (1989). The same
author presents an introduction into constitutional economics in
Kerkmeester (1993a). For an economic analysis of constitutional law see
also Backhaus (1991) and Ten Berge (1991). Van Ommeren (1990) looks at
administrative compensation and financial capacity from a law and
economics angle. Jansen (1996) discusses administrative fines in the new
Dutch Competition Act. 

Regulation
Early notes on deregulation are De Kraan (1982a, 1982b) (general), Mok
(1983), Slot (1983) and Bolkestein (1985) (competition law). Deregulation
in working conditions legislation is discussed in Faure (1995a). In 1994 the
Minister of Economic Affairs initiated a research project on the functioning
of the market in the Netherlands. It has boosted the writings on regulation in
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general and furthermore resulted in some reports on the possible impact of
deregulation and privatization in some economic sectors. See on this (de-)
regulation debate: Bernardt and Canoy (1997), Bos (1995), Van Damme
(1996, 1997), Geelhoed (1993), Gestel et al. (1996), Jacobs (1996), Koedijk
(1994), Mol and Verbon (1997), Peeters (1994), Van der Ploeg (1994), Van
Waarden and Unger (1992), Verhaegen and Volkers (1996).

Public Choice
The economic theory of political decisionmaking is presented by
Groenewegen et al. (1988), De Geest (1990), Van Winden (1990) and
Schreuders (1990).

Environmental Law
In a very general way Nentjes (1993a) discusses who owns the environment.
The efficiency of an environmental policy in accordance with market
principles is discussed in Wiersma (1989).

Faure (1990b) takes up the Shavell model for the choice of protecting the
environment through liability law or through regulation. The first use rule is
analysed in Faure (1994), and reflections on probabilistic causal evidence for
environmental health damage are made in Faure (1993). Nieuwenhuis
(1991) offers three ways of balancing interests in environmental law,
including a critique on the economic approach (see also Nieuwenhuis,
1997).

A comparative study regarding the transferability of pollution rights is to
be found in Peeters (1992). Nentjes (1996) compares tradeable permits to
covenants.

Legal Procedure
Van Velthoven and Van Wijck (1996, 1997) apply the Shavell model on
suits and settlements. Authors that should be mentioned here in a more
general way are Van Tulder, Van Koppen, Ten Kate and Malsch. All their
work is more or less on efficiency and effectiveness in the area of
adjudication. Their empirical approach partly stems from a sociological
background. More purely sociological in nature are the contributions of
Blankenburg (1984, 1990). Klijn (1988, 1996) are somewhere in between.
Contributions from lawyers are Van Dijk (1987) and Snijders (1987).

4. Teaching

In a number of law faculties attention is paid to law and economics.
Sometimes this is done in a (compulsory) course on economics, sometimes
in another form. Mention can be made of the faculties in Groningen, Leiden,
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Maastricht, Rotterdam and Utrecht. There is a tendency for economics in
law faculties to increasingly focus on law/legal topics. In this way at Leiden
university law faculty law and economics material was developed for the
second year (compulsory) course in economics. Those materials are now in
the book by Van Velthoven, Van Wijck et al. (1997). In Groningen and
Rotterdam we see a similar move. In Maastricht law and economics is
offered in a much more limited way later on in the curriculum.

In the early 1990s several joint study weekends were held at an
undergraduate level, with law and economics students from Ghent, Antwerp
and Rotterdam.

Together with the Ghent Law Faculty (Bouckaert, De Geest) the
Rotterdam Law Faculty (Holzhauer, Teijl) founded the one-year English
taught Erasmus Programme in Law and Economics in 1990. The network of
participating faculties expanded throughout Europe and is at present (1998)
some 20. The coordination of the Programme shifted to Hamburg (Ott,
Schäfer) in 1995. In this Programme Rotterdam teaches two terms; Leiden
one term. Utrecht created a separate one-year English taught postgraduate
LL.M. Programme in (European) Law and Economics in 1997 and founded
the first part-time chair in law and economics (held by Roger Van den
Bergh). The Rotterdam law faculty will have the first chair in law and
economics in 1998.

5. Prospects for Law and Economics in the Netherlands

The rise of law and economics in the Netherlands has been a mixed effort by
lawyers and economists. Most law faculties (there are eight in the
Netherlands) have their own chair in economics (as well as in sociology and
- often - psychology). Budget cuts during recent years put pressure on
economics departments in law faculties to focus more on ‘the law’ and hence
law and economics became an interesting issue for these departments.
Adoption by the regular law professors is - as one could expect - fairly slow
and fairly reluctant. The cautious positioning of law and economics by its
early (and later) proponents avoided any major confrontative philosophical
or political debates.

So far, faculties of economics hardly seem to take an interest in law and
economics. Most contributions came and come from (economists and
lawyers in) law faculties.

For a moment, in the mid 1990s, the already mentioned budget cuts
threatened the existence of economics (and all other non-law disciplines) in
those faculties. However, there are now (1997/98) signs for a renewed
interest in interdisciplinary research and teaching. Thus, we may see regular
economics chairs being transformed into law and economics. On the whole
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we nevertheless seriously doubt whether law and economics will ever
establish itself acedemically in the ‘American’ way, for example appear in
many/most/all students and practitioners law books.

The Department of Justice takes some interest in law and economics
issues. There are several private consultants that practice law and
economics, usually under the heading of ‘policy analysis’. The
firms/foundations ‘Research en Beleid’ in Leiden; ‘Stichting voor
Economisch Onderzoek (SEO)’ in Amsterdam and the ‘Nederlands
Economisch Instituut (NEI)’ in Rotterdam all regularly produce economic
analyses of legal issues on demand. 
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